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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
 
Whether Ballot Initiative Petition 13:09 would 
result in economic harm to the Commonwealth and 
undermine legislative objectives by representing 
the Commonwealth as an unstable regulatory 
environment in which to conduct business. 

 
STATEMENT OF INTEREST 

 
 The Massachusetts Competitive Partnership 

(“MACP”) is a non-profit, non-partisan organization 

whose purpose is to promote job growth and business 

investment in the Commonwealth while supporting 

legislation that ensures Massachusetts remains a 

leader in economic growth in the region and the 

nation.  MACP’s governing council is comprised of 

chief executive officers (“CEOs”) from a wide spectrum 

of Massachusetts businesses and industry leaders.1  

These representatives of some of the Commonwealth’s 

largest businesses work to promote Massachusetts as an 

attractive destination for new industries and new 

investment.  Central to that mission is MACP’s 

commitment that economic growth is built on a wide 

foundation, particularly in regions that have lagged 

behind the rest of the Commonwealth economically, such 

as Massachusetts’ twenty-six identified “Gateway 

                                                           
1 See MACP Website, “Leadership,” available 

at: ≪http://masscompetes.org/leadership.html≫ (last 
visited April 3, 2014). 
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Cities.”2  Moreover, for Massachusetts to build and 

maintain its reputation as a “destination for 

business,” it is vital that the Commonwealth’s legal 

and regulatory environment be perceived as both stable 

and supportive of new investment.  It is from this 

perspective that MACP joins the Ducharme Interveners 

in support of the Attorney General’s refusal to 

certify Ballot Initiative Petition 13:09 (the 

“Petition”). 

 Simply put, certification of the Petition would 

pose a grave risk to the economic development of the 

City of Springfield (“Springfield”), one of the 

proposed sites for gaming operations authorized by the 

2011 Act.  Springfield has been specifically 

identified under the Commonwealth’s Gateway Cities 

program as a municipality in need of focused economic 

development and “long-term investments in education, 

innovation and infrastructure.”3  Additionally, 

Springfield is still recovering from the extensive 

damage and economic disruption caused by an outbreak 

                                                           
2 See Official Website of the Massachusetts 

Executive Office of Housing and Economic Development, 
≪http://www.mass.gov/hed/community/planning/gatweay.ht
ml>> (last visited April 3, 2014). 

 
3 See id. 
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of tornadoes in 2011, which led to the area being 

designated a federal disaster area by President Obama. 

 Establishment of the proposed gaming operations 

in Springfield represents millions of dollars of 

additional revenue for the municipality, thousands of 

new jobs, and a much-needed stimulus for further 

economic activity in and around the economically-

depressed Springfield area.  If certified and 

ultimately approved by the voters, the Petition would 

strip Springfield of these benefits and the rising 

tide of economic activity created by the proposed $800 

million gaming facility.  See Statement of Agreed 

Facts (“SAF”) ¶ 36.  That outcome would not only harm 

the residents of Springfield, it is directly contrary 

to the Commonwealth’s stated purpose in designating 

Springfield as a Gateway City. 

 The purpose of the Gateway Cities program is 

promote policies that encourage the revitalization of 

former manufacturing centers that have suffered as a 

result of changing industry patterns and loss of 

population to larger urban areas such as Boston. As a 

proponent of broad-based economic development, MACP 

has actively supported the Commonwealth’s Gateway 

Cities program with an emphasis on the need for new 
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industries to fill the void left by manufacturing.  As 

John Fish, CEO of Suffolk Construction and MACP 

Chairman, stated in 2013:  

For the overall Massachusetts economy to 
achieve the next level of growth, we need 
these regions to contribute in a way they 
haven’t before.  It is time for the 
Commonwealth to have a conversation about 
targeted investments that generate growth in 
our Gateway Cities.4 

 
By depriving the municipality of millions of dollars 

of economic activity — as well as the creation of an 

entirely new industry in the area — the Petition would 

undermine the Commonwealth’s goal of promoting 

investment and job growth in economically-

disadvantaged cities like Springfield. 

 In addition to these concrete harms, MACP submits 

that the regulatory upheaval caused by certifying the 

Petition would result in additional economic harm to 

the entire Commonwealth by creating a climate of 

uncertainty that would discourage investment and 

capital expenditure by new businesses.  It is a well-

                                                           
4 MassINC calls for a $1.7 billion 

“transformative redevelopment” program for 
Massachusetts’ Gateway Cities, MassINC Press Release, 
January 10, 2013, available at: ≪http://www.massinc. 
org/press-room/massinc-news/massinc-calls-for-a-
transformative-redevelopment-program-for-
massachusetts-gateway-cities.aspx≫ (last visited April 
3, 2014).   
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established maxim that businesses prefer to avoid 

uncertainty and often “sit out” periods of the 

business cycle in which dramatic legal or regulatory 

changes are underway.  To date, the actual and 

presumed recipients of the gaming licenses authorized 

by the 2011 Act, as well as the city of Springfield, 

have expended millions of dollars in studying, 

planning, and competing for the acquisition of the 

planned facilities.  Additionally, gaming industry 

leaders such as MGM Resorts International are expected 

to invest hundreds of millions more into the 

Massachusetts economy in reliance on the 2011 Act if, 

as expected, the Massachusetts Gaming Commission 

grants a license relative to MGM Springfield.   

 If enacted into law, the Petition would nullify 

the millions of dollars already invested as well as 

the prospect of future investment by the license 

holders.  That is precisely the wrong message to send 

to businesses considering Massachusetts as a forum for 

investment and expansion.  Such a reversal would, in 

effect, tell businesses that Massachusetts is not a 

stable regulatory environment and that any capital 

expended here is subject to taking as a result of 

disruptive ballot proposals like the Petition.  That 
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outcome would represent a serious setback for the 

Commonwealth. One of the core missions of MACP is to 

assist public officials in their efforts to promote 

the Commonwealth as a business-friendly destination 

and tell the “Massachusetts Story.”  MACP respectfully 

submits that the sudden taking of investor capital and 

a dramatic reversal of the legislative stance on 

gaming — less than three years after the Act’s passage 

— is not the story the Commonwealth should be telling 

potential investors.  

 For these reasons, and those set forth more fully 

below, MACP concurs with the Ducharme Interveners that 

the Court should affirm the Attorney General’s refusal 

to certify the Petition.  Rather than reiterate the 

arguments addressed in the Interveners’ Briefs, MACP 

focuses exclusively on the ramifications of a decision 

were this Court to allow the Petition to go forward. 

STATEMENT OF THE CASE 

 The MACP has no independent knowledge of the 

facts or procedural history of this case, but 

understands that the parties have established a 

Statement of Agreed Facts and otherwise set forth the 

undisputed facts relevant to this litigation in their 

respective briefs.  Accordingly, MACP adopts and 
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accepts for the purposes of this brief the statements 

of the case included in the various other briefs 

before the Court. 

ARGUMENT 
 
I. The Petition would harm the business reputation 

of the Commonwealth and contribute to a climate 
of regulatory uncertainty. 
 

 If enacted, the Petition’s reversal of the 

Commonwealth’s stance on legalized gaming — and the 

accompanying loss of millions of dollars of investment 

by the licensees, prospective licensees, and other 

private parties — would result in additional economic 

harm by discouraging businesses from investing in or 

relocating to Massachusetts.  Over the last decade, 

the Commonwealth, in partnership with numerous 

business and advocacy groups, has been laboring to 

improve its image as a business-friendly state.  The 

Petition’s sudden about-face on gaming policy, only 

three years after ratification of the 2011 Gaming Act, 

is directly contrary to those efforts and would 

contribute to a perception that Massachusetts is an 

unstable regulatory environment in which to do 

business.  In short, the potential economic harm of 

the Petition would extend far beyond the businesses 

that have directly invested in legalizing gaming and 
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could potentially damage the reputation of the 

Commonwealth for years to come.  The long-term 

economic harm from that outcome represents a 

significant public interest that must be weighed 

against the stated policy objectives of the Petition.  

 Promoting the Commonwealth as a destination for 

business and investment is a core mission of MACP, 

along with supporting multiple Commonwealth 

initiatives like the Gateway Cities program.  That 

goal entails the collective effort of both the 

Commonwealth and organizations like MACP to tell the 

“Massachusetts story” and help overcome lingering 

negative perceptions about the business climate of our 

state.   

 Candidly, the Commonwealth has faced some 

significant challenges in that respect.  In only the 

last few years, there has been a spate of negative 

publicity surrounding the Commonwealth’s approach to 

fostering new businesses.  For example, a 2013 survey 

of approximately 8,000 small businesses rated 

Massachusetts as 30th out of the 41 states surveyed 

for “overall business friendliness” and 31st for 
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“licensing regulations.”5  In the opinion of the survey 

company, those ratings equated to letter grades of  

“C-” for the Commonwealth. 

 Similarly, Chief Executive magazine’s 2013 survey 

of CEO opinions on the “Best & Worst States for 

Business” found that Massachusetts ranked 47th in the 

nation — a ranking which had remained unchanged from 

the previous year.6  The comments provided by the CEOs 

participating in the survey included several 

unfavorable remarks about Massachusetts’ regulatory 

environment, such as: 

We are moving out of CA, MI, MA and NY in 
2013 and terminating our employees there. 
The regulatory and tax environment has 
become untenable… 
 
Taxation and regulation are always the key 
barometers. Massachusetts and Oregon are the 
worst… 
 
Our experience in Massachusetts is that the 
legislature and government has an activist 
mentality. To the point o[f] having obscure 
regulations that cover seemingly immaterial 

                                                           
5 Nathan Allen, et al., 2013 THUMBTACK.COM 

SMALL BUSINESS FRIENDLINESS SURVEY: METHODOLOGY & 
ANALYSIS, Thumbtack (2013), available at: 
≪http://www.thumbtack.com/media/survey/2013/friendline
ss/v1/ThumbtackMethodologyPaper2013.pdf≫ (last visited 
April 14, 2014). 

 
6 Chief Executive Magazine, 2013 Best & Worst 

States for Business, May 6, 2013, available at: 
≪http://chiefexecutive.net/best-worst-states-for-
business-2013≫ (last visited April 14, 2014). 
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transactions. Perfect example of good intent 
undone by unrealistically over-reaching 
regulations…  
 

(bold text added for emphasis).7  While MACP 

understands these remarks about Massachusetts’ 

regulatory environment are only the opinions of 

individual CEOs and do not reflect the many positive 

aspects of doing business in the Commonwealth, the 

fact remains that they are reflective of a perception 

about Massachusetts.  Setting aside whether the 

opinions reflected in these comments are accurate or 

representative, the perception alone does real damage 

to the Commonwealth and its businesses on a daily 

basis.  

 Unfortunately, sentiments like those above are 

often picked up in the media and amplified by recent 

headlines like “Does Massachusetts Hate Business?”8 and 

“Massachusetts Not Business Friendly for  

  

                                                           
7  Id. at “Massachusetts” link, “CEO Comments” 

section.  
 
8  Richard Barlow, Does Massachusetts Hate 

Business?, BU Today (June 19, 2013), available at: ≪ 
http://www.bu.edu/today/2013/does-massachusetts-hate-
business/>> (last visited April 14, 2014). 
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Entrepreneurs.”9  The bottom line is that, regardless 

of whether such surveys and headlines are an accurate 

reflection of the “Massachusetts story,” they can and 

do shape the opinion of companies and investors 

considering doing business in the Commonwealth.  It is 

one of the key goals of the MACP to help counteract 

these negative — and often unfair — characterizations 

of the Commonwealth, and it is that goal which 

motivates, in large part, the MACP’s opposition to the 

Petition. 

 Setting aside the societal debate about the 

merits of legalized gaming which undergirds the 

Petition, the timing and manner of the Petition alone 

will have dramatically negative consequences for the 

perception of Massachusetts’ business climate.  Unlike 

the 2011 Gaming Act, the Petition does not represent 

the outcome of a lengthy legislative process.  Rather, 

the Petition represents a reversal of that process, 

which would impose significant (more than $12 million 

and counting, see, e.g., SAF ¶ 43) losses on gaming 

                                                           
9  Jeff Lavery, Report: Massachusetts Not 

Business Friendly for Entrepreneurs, GoLocalWorcester 
(April 23, 2012), available at: ≪http://www.golocal 
worcester.com/business/report-massachusetts-not-
business-friendly-for-entrepreneurs/≫ (last visited 
April 14, 2014). 
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applicants and licensees — not to mention the loss of 

hundreds of millions of dollars of investment and new 

revenue for host communities.  See id. at ¶¶ 35-37.  

 Some of the applicants’ losses will be even more 

substantial.  For example, licensee Penn National 

Gaming has already invested approximately $25 million 

into the construction of the sole licensed slots 

parlor permitted under the 2011 Gaming Act, located in 

Plainville.10  Regardless of whether the escrow funds 

invested by Penn National are refunded, ratification 

of the Petition would entail a loss of value based on 

Penn National’s purchase of land for the project, over 

and above the millions of dollars expended on planning 

and licensing fees.11  Thus, Penn National stands to 

lose not only its investment in securing a license, 

but also the bulk of its multi-million land purchase 

and all progress to-date on the Plainville slots 

parlor.  That is precisely the sort of public cost 

that should not be imposed on private parties and is 

                                                           
10  See, e.g., Jon Chesto, Penn National CFO 

says repeal threat isn’t delaying slot parlor’s 
construction schedule, Boston Business Journal (May 
11, 2014), available at: ≪http://www.bizjournals.com 
/boston/blog/mass_roundup/2014/03/penn-national-cfo-
says-repeal-threat-isnt.html?page=all≫ (last visited 
April 14, 2014). 

 
11 Id. 
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likely to scare other businesses and industries away 

from investing in the Commonwealth. 

 As discussed in the Attorney General’s September 

4, 2013 Letter and the Ducharme Interveners’ brief, 

there is simply no constitutional basis to inflict 

these financial harms on the many contracting parties 

who have acted in reliance on the 2011 Gaming Act.  To 

do so would amount to a regulatory taking and 

violation of the Contract Clause.  However, the harm 

from this uncompensated loss of the licensees’ 

property will not end with the licensees.  Simply put, 

the Petition’s unwinding of these millions of dollars 

of investment and billions of dollars of planned 

investment will only feed the negative perception 

about Massachusetts having “over-reaching regulations” 

and an “untenable” regulatory environment.12  Investors 

and businesses will look at the losses suffered by MGM 

and the other applicants, the disruption of years of 

planning and effort, and reasonably wonder whether 

their investments in Massachusetts are safe and 

whether it makes sense to act in reliance on 

Massachusetts law where a single initiative petition 

                                                           
12  See 2013 Best & Worst States for Business, 

“CEO Comments”, at n. 2, supra. 
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can throw the legal and regulatory framework into 

chaos.  While difficult to measure in terms of dollars 

and cents, that harm is every bit as real as the more 

than $12 million that will be lost by the licensees 

and prospective licensees.  Moreover, it is directly 

contrary to the intent of the legislature when they 

approved the 2011 Gaming Act.  See G.L. c. 23K, 

§ 1(5)-(7). 

 Massachusetts is still struggling to pull itself 

out of the 2008 recession, and host communities like 

Springfield continue to fall behind the rest of the 

state in terms of employment and economic development.  

Therefore, the very last thing the Commonwealth should 

be doing is troubling the waters and sending the 

message that investment in Massachusetts entails a 

risk of millions of dollars of uncompensated loss. 

Such an outcome would only compound the negative 

effects of a Petition that already threatens to 

deprive some of Massachusetts’ struggling communities 

of billions of dollars of investment.  The Petition 

frames itself in terms of the public interest and the 

public good.  Yet the Petition fails to address the 

substantial public interests that weigh in favor of 

maintaining the framework set by the 2011 Gaming Act 
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and giving the legislation time to work.  MACP 

respectfully submits that the public interests on the 

other side of the Petition, including the valuable 

perception that businesses can rely on Massachusetts 

law not to interfere with their reasonable business 

expectations, more than outweigh the generalized 

potential harms cited by the Petitioners.  There are 

many reasonable ways Massachusetts could go about 

revisiting the impact of the 2011 Gaming Act without 

harming investors or the business reputation of the 

Commonwealth.  Negating the licensees’ and the host 

communities’ contractual expectations after they have 

been written, however, is not one of them. 
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CONCLUSION 

 For the above stated reasons, the Court should 

uphold the Attorney General’s decision not to certify 

Ballot Initiative Petition 13:09.  

Respectfully submitted, 

THE MASSACHUSETTS COMPETITIVE 
PARTNERSHIP, by and through the 
undersigned, 

/s/ Daniel O’Connell    
Daniel O’Connell 
BBO #376385 
Massachusetts Competitive 
Partnership (MACP) 
535 Boylston Street, Top Floor 
Boston, Massachusetts 02116 
(617) 235-4099  
doconnell@masscompetes.org 

 
Dated: April 16, 2014 
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